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PROHIBITION AND PRINCIPLE 

BY REV. JOHN COLE McKIM 

The recent utterances of religious leaders on the subject of 
Prohibition have seemed to involve a confusion of thought which 
has caused distress or amusement according to the attitude 
toward religion of particular individuals. Ecclesiastics are, like 
other men, liable to occasional confusion of mind and, though I 
hope less often, to overhastiness in public utterance. But not all 
of these utterances are mutually inconsistent, though it seems to 
add to the joie de vivre of the public to picture embattled Bishops 
turning their weapons against each other. The President of the 
Council of the Episcopal Church (Dr. Gailor) and the Bishop of 
New York (Dr. Manning) are really emphasising different aspects 
of a perfectly consistent principle when the one warns us of the 
iniquitous character of the Volstead Act and the other reminds us 
that it is a part of the law of the land. On the other hand, this 
utterance from a Kansas clergyman is difficult to reconcile to any 
known Christian principle: "Americans who are violating the 
Eighteenth Amendment are the worst menace this country has 
to-day. They . . . cry out in horror over . . . murders 
and robberies . . . but they themselves are equally criminal." 
(Quoted in The Living Church of March 25, 1922. The italics are 
mine.) Such utterances are destructive of the distinction be- 
tween right and wrong. 

The interconsistency of the Bishops' declarations becomes ap- 
parent if we correlate the whole series of questions raised by the 
Volstead Act to certain familiar categories. These categories are 

B ^iSbSTaidTquaUty. } Associated Idea, 

A-l. — Traditional Christianity has always entertained an 
irrebuttable presumption in favor of right over wrong, and since 
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the Church is committed to the proposition that the beverage 
use of wine cannot be, in all circumstances, wrong, 1 Churchmen 
can scarcely escape the corollary that a law which forbids such 
use in all circumstances infringes upon a rightful liberty. An 
ecclesiastic is, therefore, acting consistently with Christian 
tradition when he denounces such a law as iniquitous. 

A-2. — But the Church has also entertained a strong though 
rebuttable 2 presumption in favor of that which is legal over that 
which is illegal. The strength of this presumption is such that 
it cannot be overthrown solely by the fact that a given law is 
iniquitous to the extent of interfering with a human and Christian 
liberty, though the fact that a law involves such interference 
should move right-thinking men to labor (while they tolerate it) 
for its repeal or modification. An ecclesiastic is not, therefore, 
doing violence to Christian tradition when he urges his ecclesiasti- 
cal subjects to tolerate, so long as it remains in force, such legisla- 
tion as is embodied in the Volstead Act; but it would be a negation 
of Christian morals for him to suggest that the purchaser of wine 
is upon the same moral level as the murderer, robber or adulterer. 
Christians may rightfully labor for the repeal of the Volstead 
Act, and, in the event of such repeal, may make temperate use of 
such beverages as are by law permitted. They may not right- 
fully labor for the repeal of the laws forbidding murder, robbery, 
and adultery and, even in the event of such repeal, would be 
deemed wicked for committing these crimes. 

Most Catholic moralists would, I think, hold that, in certain 
extreme cases, the letter of the Volstead Act ought to be violated. 
Such a case might quite possibly arise where a physician, wishing 
to prescribe spirituous liquor for a patient critically ill, finds that 
he has exhausted his supply of legal blank forms. If the parents 
or kinsfolk of the patient, being made aware of the doctor's opinion 
and, perhaps, informed that life might depend upon it, were to 
secure whiskey illegally, they would stand absolved in the court 
of Christian morals — to say nothing of common sense. If that 

1 This point was argued at length in an article entitled Christianity Versus Prohibition which 
appeared in The North American Review of July, 1918. 

9 The presumption is overthrown when it is clear that the law forbids the performance of an 
essential Christian duty or requires the performance of that which is sinful, as was the case in the 
day of persecution under the ancient Roman Empire and elsewhere 
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be admitted, then, since it cannot be wrong to sell what it is right 
to buy, the vendor must also be excused. A law which operates 
to prevent one from doing what he ought to do is not a good law, 
and when it so operates, the ordinary Christian presumption in 
favor of legality is overthrown. 

B-l. — The Church has always stood for "Law and Order", 
but it places its major emphasis upon order rather than upon law 
(in the sense of legislation). The ideas are associated because, in 
human society as at present constituted, sound legislation is neces- 
sary to the preservation of order; but it does not follow that every 
item of legislation (which is sometimes mistaken or whimsical) 
tends to preserve order or is even consistent with it. It is order 
that constitutes the abiding principle, as being a part of the Di- 
vine purpose. Laws may be and often have been iniquitous or 
tyrannical. Therefore the Church's presumption in favor of 
human laws is affected by a major presumption in favor of order. 

B-2. — Liberty and Equality . . . "or Death", added the 
French Communists of the first Revolution. Death was an out- 
standing feature of that Revolution, for the Commune placed its 
major emphasis upon equality: and in death, certainly, all men 
are equal. The living are often moved by a predilection for 
liberty, and in this they have with them the living Church with its 
insistence upon free-will. The insistence in our own Declaration 
of Independence upon life, liberty and the pursuit of happiness 
as being Divine gifts stands in sharp and Christian contrast to 
the Commune's doctrine of an equality to be found only in that 
death which is as much eternal sleep as eternal vigilance is the 
price of liberty. These principles and presumptions, though they 
form an integral part of the Christian philosophy, are now widely 
maintained by others than Christians because they perceive that 
it is only for the sake of order that laws have their raison d'etre, 
and that in ordered freedom is to be found the best possible atmos- 
phere for the development of institutions conceived in liberty 
and dedicated to the proposition that all men are created equal. 
It seems an inevitable consequence of these Christian premises 
that such legislation as the Volstead Act is iniquitous and should 
for this reason be opposed, but that, ordinarily, so long as it 
remains law, it should be tolerated in the very interests of that 
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order against which, as against justice and liberty, it so gravely 
offends. 

I deal with the Volstead Act rather than with the Eighteenth 
Amendment of the Constitution. The Amendment was well 
worth opposing before it was enacted, because it embodied an 
attempt to interfere with a just liberty and because, belonging 
properly to the class of special legislation, its inclusion in a docu- 
ment meant to set forth the form and constitution of our Govern- 
ment mars what used to be, among such documents, a unique 
example of logical composition. For the same reasons, there is 
everything to be said for the formation of a public sentiment 
which will necessitate the repeal of this Amendment, but to bring 
repeal immediately within the range of practical politics it would 
be necessary to inform reasonable opponents of Prohibition with 
the selfish fanaticism which is capable of sacrificing every other 
interest to its own ends and of exploiting a nation's war-agony for 
the fulfilment of its purposes. 

Again (and this is further evidence of its essentially unconsti- 
tutional nature) the Eighteenth Amendment (unlike, for in- 
stance, the Nineteenth) requires a great deal of supplementary 
legislation to render it effective. This becomes all the more clear 
when we ponder the fact that although the Amendment is directed 
against the beverage use of all intoxicating liquors without speci- 
fying any particular intoxicating ingredient, and against that 
use only, the enforcing legislation, declared to be constitutional, 
contemplates only one intoxicating ingredient, interferes with 
other than beverage uses, and prohibits the beverage use of 
liquors which are not in fact intoxicating. 8 

Consequently, though its largely ineffectual and meaningless 
character makes the Eighteenth Amendment all the more a 
blemish upon our Constitution, it is toward legislation professedly 
based upon it that advocates of ordered liberty may best direct 
their immediate attention. 

Since the courts have held that the Congress may define the 

' It is certain that the digestive organs of the normal adult could not accommodate a fluid con- 
taining one half of one per cent of alcohol in sufficient quantities to inebriate him. A common 
sense definition of an intoxicating beverage would seem to be that of a fluid which would probably 
inebriate the average adu)t if taken in normal beverage quantities. 
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word "intoxicating", and have virtually determined that this 
definition need not correspond with fact, the Anti-Saloon League 
must make the best of a power that is probably ephemeral, since 
it appears to be based upon balances of power in contested elec- 
tions rather than upon the deliberate wishes of a majority of the 
American people. For if it be constitutional to define as intoxi- 
cating that which most of us believe to be non-intoxicating, it 
must be equally constitutional to define as non-intoxicating that 
which most people believe to be intoxicating (e.g. an alcoholic 
content of 90%). 

Since the courts have acknowledged the adequacy of legislation 
specifying but one intoxicating ingredient, though the language 
of the Eighteenth Amendment applies equally to all, it seems 
clear that not more than one need be mentioned. It need not, 
then, have been alcohol. It might just as well have been an 
altogether different class of beverage outlawed at the dictation of 
an Anti-Caffein League. 

It has been suggested that the manufacture of wine and beer 
for beverage purposes be permitted on the understanding that this 
industry be taxed for the relief of disabled veterans. It would, 
perhaps, be better if these questions were kept apart, but a few 
words of caution with regard to the taxation of beverages seem 
neeessary. It is of course the merest justice that wines and beer 
should bear, along with other commodities, their fair share of the 
burden of taxation; but the exploitation of a particular trade as an 
easy source of revenue is bound to be a cause of much evil and 
corruption. The fanatical pre-prohibition idea of taxing " demon 
rum" out of business was not only an offence against justice 
(since any tolerated business should enjoy the same protection as 
other legitimate trades) but was also fallacious, since the con- 
sumer was too often found willing, at the cost of much injustice to 
his other obligations, to meet the prices thus artificially enhanced. 

Assuming that the tax upon these beverages will come to about 
twenty cents the gallon, which would probably provide a sum 
sufficient to meet the needs of disabled veterans, it ought to be 
possible to determine a maximum retail price to the ultimate con- 
sumer. One dollar a gallon for beer, and perhaps one and a half 
dollars for wine, without additional charge (except for returnable 

vol. ccrv.— no. 799 47 
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containers) for smaller quantities, would give the manufacturers 
a fair yield upon their investment, but would make it to their 
interest to keep middlemen's profits as low as possible, so that the 
saloon as an institution deriving its principal profits from the sale 
of these beverages would tend to disappear, and restaurateurs 
would stock them as an accommodation to their patrons rather 
than as a source of immediate profit to themselves. 

Acting upon the logic which led it to sanction the Volstead Act, 
the Supreme Court can scarcely disallow the constitutionality of 
any act supplementary to the Eighteenth Amendment because of 
the limitation (high or low) imposed upon the alcoholic content of 
beverages. ' But opponents of Prohibition who wish to respect the 
dignity of our Constitution will not care to urge (as Prohibition- 
ists have successfully urged) a ludicrous interpretation of this 
unfortunate Amendment. They will not ask for an alcoholic 
content in liquors which, if taken in normal beverage quantities, 
will be likely to inebriate the average adult. That is to say, they 
will scarcely protest against a law which assumes that a beverage 
containing more than ten per cent of alcohol may have this effect. 
This would permit the sale of several sorts of wine and mixed 
drinks and beer (which to be beer need not have a content of 
more than from three to five per cent) ; would allow the importa- 
tion from France of a commodity the marketing of which will 
greatly aid our associates in the late war in their efforts to meet 
honorably their onerous obligations; and would also make it to 
the interest of the manufacturers to eliminate the bootlegger, 
who could scarcely, in any case, hope to compete with a low 
maximum price.* 

John Cole McKim. 

1 This would be all the more likely if special permits, issued to all manufacturers, but readily 
revocable upon presumptive evidence of illegal conduct, allowed the manufacture of stronger 
liquors for Sacramental and medical purposes and for the making of mixed drinks which would be 
mixed and bottled in the factories. 



